
The invasion of Ukraine and the 
COVID-19 pandemic have had 
a significant impact on com-
mercial relationships and have 
focused minds on what might 
happen if external events impact 
on their contracts.

For principals and agents, it raises the ques-
tion of when such events might impact on 
the payment of commission, or even bring 
an agency contract to an end.

When is an agent entitled to com-
mission?

Commercial agents are entitled to com-
mission on transactions concluded during 
the period covered by the agency contract, 
where:

1.	 the transaction has been conclud-
ed as a result of the agent’s action; and/or

2.	 the transaction is concluded with 
a third party whom the agent has previously 
acquired as a customer for transactions of 
the same kind (i.e. repeat customers); and/or

3.	 the agent has an exclusive right to 
a specific geographical area or to a specific 
group of customers, and where the transac-
tion has been entered into with a customer 
belonging to that area or group.

When can a principal withhold com-
mission?

An agent’s right to commission is lost where 
the principal and the customer do not exe-
cute the transaction and the principal is not 
to blame for the transaction not taking place.

This means, for example, that if the cus-
tomer refuses to take delivery, or does not 

pay, through no fault of the principal, then 
no commission is payable and any com-
mission paid can be recovered from the 
agent or, more likely, will be set off against 
future commissions. However, if the order 
is cancelled because of non-delivery, late 
delivery or delivery of faulty goods, the agent 
generally remains entitled to commission.

So if external events, for which the principal 
is not to blame, intervene and prevent the 
principal performing its contract with the 
customer, commission is not likely to be 
payable. It is clear to see how the effects of a 
war or pandemic might cause this to happen 
and therefore relieve the principal of the 
obligation to pay commission.

Force majeure clauses - can an agen-
cy contract vary these rules? 

Principals and agents cannot agree in a 
contract that the rules set out above do not 
apply. 
However, a contract between an agent and 
principal may contain a “force majeure” 
clause, which is a clause which will excuse 
one or both parties from performing their 
obligations should certain events outside 
their control happen. 
This means that the parties can agree that 
specific events are not the principal’s fault 
and therefore commission is not to be paid 
if they happen. That said, a Court will be 
concerned with substance rather than form 
and if, despite the terms of the contract, 
the non-performance is the principal’s fault, 
commission is very likely to be payable.

What if an external event makes 
performance of the contract impos-
sible?

If there is no force majeure clause, then a 
contract may be “frustrated”. A contract 
will be frustrated if an event / circumstances 

make it impossible to perform, through no 
fault of either party. It a court concludes that 
a contract has been frustrated, both parties 
are relieved of their obligations. It should be 
noted, however, that frustration very rarely 
arises in practice.
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Disclaimer: This article does not contain legal advice and is for 
general guidance only. AgentBase, the firm of solicitors and the 
writer accept no liability in connection with the general guidance 
given.

Please ensure that you obtain legal advice before acting in reliance 
upon anything in the article. For example please be clear that 
the information and views given in this column may not cover all 
possible angles, aspects, relevant considerations and/or points of 
law and so that all or any information which is given above needs 
in every instance to be referred for legal advice for clarification and 
amplification, before being relied upon.
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Got any legal questions? Please feel free to send them to enquiries@agentbase.com and we will be happy to help. 

Would you like to contribute to this section? 

Are you a specialist in UK/EU commercial agency law?  Can you 
provide content of interest to our audience of self-employed 
commercial UK sales agents? Would like your articles to feature 
here, in front of thousands of sales agents, fully accredited and free 
of charge? If so, please email enquiries@agentbase.com


